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Alaska Family Council Statement Regarding Governor Palin’s

Appointment of Morgan Christen to the Alaska Supreme Court

April 6, 2009

____________________________________________________

The Alaska Family Council has received numerous inquiries from our supporters in Alaska, and other concerned citizens throughout the rest of the U.S., seeking our perspective on Governor Palin’s decision to appoint Morgan Christen to the Alaska Supreme Court.

Summary

· Governor Sarah Palin has through personal example and public statements demonstrated a strong commitment to the defense of vulnerable human life, the promotion of strong families, and the defense of the institution of marriage.  These are core issues of the Alaska Family Council, and we appreciate the Governor’s support of values that we hold in common.

· The Alaska Family Council is disappointed that Judge Morgan Christen, a former Board member of the Alaska chapter of Planned Parenthood, was appointed by the Governor to serve on the state Supreme Court.  Regrettably, AFC believes that Judge Christen is likely to align herself with other judicial activists on the high court and thereby undermine the pro-life and pro-family public policies that both Governor Palin and the Alaska Family Council support.  Because of Alaska’s method of selecting judges, Governor Palin’s options in this matter were limited.  The alternatives that were available to the Governor would have been imperfect and politically difficult.  Yet, in the opinion of the Alaska Family Council, these alternatives would still have been preferable to appointing Judge Christen to the Alaska Supreme Court.

· We believe this experience underscores the critical need for reforming the way judges are selected in Alaska – and in other states that follow the so-called “Missouri Plan” for judicial selection.  Under this system, non-elected persons with little or no accountability to the public wield enormous influence in determining who controls one of the three branches of government.  Meanwhile, people who actually have accountability to the public, i.e., elected officials in the executive and legislative branches of government, have a minimal or non-existent role in the selection process.  In short, there is a lack of the “checks and balances” that would ordinarily help safeguard against abuses of power, and protect the public interest.  This is in marked contrast to the process for selecting federal judges, as well as the system used by many other states.  The Alaska Family Council hopes that Governor Palin will join with other like-minded leaders in the state and make judicial reform a priority of her Administration.

Background

On November 2, 2007, the Alaska Supreme Court handed down an opinion written by current Chief Justice Dana Fabe, striking down Alaska’s statute that required a parent to provide consent before a doctor performs an abortion on a minor girl.

Reacting to the decision, Governor Sarah Palin said “The State Supreme Court has failed Alaska by separating parents from their children during such a critical decision…” She also commented, “Our court is out of step with mainstream judicial decisions and our citizens.  This decision is clearly a case of legislating from the bench.”

Unfortunately, this was not an isolated case of judicial activism.  In recent years, Alaska courts have handed down edicts forcing taxpayers to pay for abortions, and forcing private hospitals – against their will – to allow abortions to be performed in their facilities.  The courts have also promoted an anti-marriage agenda, first by attempting to force the recognition of same-sex marriage, and later by ordering the State of Alaska and its municipalities to provide marriage-like benefits to the homosexual partners of public employees.

The recent retirement of Justice Warren Matthews created a vacancy to be filled on the Alaska Supreme Court.  Justice Matthews was one of two justices who dissented from the court’s decision to strike down the parental consent law, further highlighting the importance of this seat on the court.

Alaska’s constitution does not give the Governor “free rein” to appoint any candidate of her choosing to fill court vacancies.  The constitution constrains the Governor by stipulating that she must choose only from a list of TWO OR MORE nominees submitted by the Alaska Judicial Council.  This is sometimes referred to as the “Missouri Plan,” since it is similar (although not identical) to Missouri’s constitutional procedure for selecting judges.

The Alaska Judicial Council is often described as a “citizens commission” that screens judicial applicants based on “merit.”  In reality, the Council is an entity dominated by liberal attorneys.  The Council routinely screens out candidates with a conservative or strict constructionist judicial philosophy, and instead often nominates candidates with a liberal or “activist” judicial philosophy.

One of the tactics the Council employs to screen out conservative candidates is to conduct a secret poll of the (mostly liberal) members of the Alaska Bar Association.  This process is known as the “Bar Survey.”  Members of the Bar Association are invited to submit their anonymous evaluations of applicants for court vacancies. This leads to a highly politicized process in which “whisper campaigns” are conducted to solicit positive input on certain applicants, and negative input on others.  None of the influence peddlers in this process are required to be publicly accountable for what they say behind closed doors, despite the fact that control of one entire branch of government is at stake in this exercise.

The Judicial Council then tabulates these anonymous ratings and “scores” each applicant.  The Council is not bound to recommend only the highest scoring candidates, and in fact the Bar survey often works as a double-edged sword.  On occasions when a more conservative applicant scores well on the Bar survey, the importance of the survey in the overall evaluation process is downplayed.  But on occasions when favored liberal candidates score high, the Bar survey is assigned great importance.  This appears to be the case in the recent selection for the Supreme Court.  Out of six applicants who applied, only the names of Judge Morgan Christen and Judge Eric Smith were forwarded to Governor Palin.  Not surprisingly, Christen and Smith happened to be the two applicants who received the highest scores from the secret poll of Bar Association members.  Yet other highly-regarded and superbly qualified candidates, such as attorney Frank Pfiffner, were not.

Mr. Pfiffner boasts the highest possible “Peer Review Rating” from Martindale-Hubbell, and yet his name was passed over by the Council.   As described on the Martindale-Hubbell website:

“The Martindale-Hubbell Peer Review Ratings help in-house counsel and other sophisticated buyers of legal services identify, evaluate and select the most appropriate lawyer for a specific task at hand.  Lawyer ratings serve as an objective indicator that a lawyer has the highest ethical standards and professional ability and are used by buyers of legal services to justify their hiring decisions.”

For those interested in learning more about the flaws in Alaska’s judicial selection process, we have available on our website articles by AFC President Jim Minnery (click here) and AFC Board member Bob Flint (click here), both of whom discuss this issue in greater detail.

The Governor’s Options

As alternatives to appointing Judge Christen, Governor Palin had two more preferable options.

First, Governor Palin could have insisted that the Alaska Judicial Council forward the names of all qualified persons who applied for the position, not just those who won the secret poll of the Bar Association.  This would have given Governor Palin, an advocate for transparent and ethical government, an opportunity to demand that the Alaska Judicial Council explain why, for example, it did not nominate outstanding applicants such as Mr. Pfiffner, who clearly meet the qualifications to serve as defined in Article IV of the state constitution.

There is no guarantee that such a “stand off” would have resulted in the Judicial Council forwarding additional names to Governor Palin.  A similar effort by former Governor Frank Murkowski did not produce this result.  However, such a stance would have helped shine the light of public scrutiny on one of the least transparent components of state government.  It would have given the Governor the opportunity to remind the members of the Alaska Judicial Council that they do not have any constitutional authority to screen out a candidate based on judicial philosophy, if the person is otherwise qualified to serve.  The Governor of Alaska, elected by the voters, can legitimately use judicial philosophy as a criterion to distinguish among nominees for a court vacancy.  She has that authority because she won an election.  Non-elected members of the Judicial Council abuse their power when they seek to artificially limit the Governor’s options because of their political biases.

The second option available to the Governor was to appoint Judge Eric Smith instead of Judge Christen.  When it became apparent to the Alaska Family Council that the Governor was unlikely to reject both nominees, AFC on March 4 sent an action alert to its members, urging them to contact Governor Palin and urge her to appoint Judge Smith instead of Judge Christen.

It was the assessment of the Alaska Family Council that Judge Smith, although far from ideal, would have been a less risky appointment than Morgan Christen.   Judge Smith’s background did not reveal any of the explicit pro-abortion and anti-family affiliations that are part of Judge Christen’s background.   Specifically, this is what we know about Judge Christen:

· In the 1990s, Christen served on the Board of the Alaska chapter of Planned Parenthood.  On a national level, Planned Parenthood is the No. 1 leader in the abortion industry, performing over 280,000 abortions annually, according to the most recent data.  In Alaska, Morgan’s fellow Board members on Planned Parenthood, including local abortionist Jan Whitefield, actively lobbied against parental consent legislation that was debated in the Alaska Legislature during 1996 and 1997.  Later, after the Legislature enacted the parental consent law, Planned Parenthood of Alaska filed suit to overturn the law.  This litigation successfully blocked the new law from being implemented, thereby undermining parents’ rights and promoting more abortions in Alaska.
· Christen donated $250 in opposition to the campaign to pass Alaska’s constitutional amendment protecting marriage as a union of one man and one woman, in 1998.  (This amendment was made necessary because of the attempt of another liberal judge, Peter Michalski, to force the recognition of homosexual marriage).

· In 2000, Christen donated $500 to help retain Justice Dana Fabe on the Supreme Court.  Pro-life advocates sought to defeat Justice Fabe in that year’s retention election, in part because Fabe authored the despicable Valley Hospital decision, which forced a private hospital, contrary to its wishes, to have abortions carried out in its facility.

· Also in 2000, Christen donated $200 to help retain Judge Sen Tan on the Alaska Superior Court.  Pro-life groups sought to defeat Judge Tan in that year’s judicial retention election because he authored the lower court ruling that struck down the parental consent law, and because he authored another ruling that declared as “unconstitutional” the Alaska Legislature’s decision to end government-funded abortions.

· Christen also donated $200 to the campaign to re-elect Democratic Governor Tony Knowles in 1998.  Knowles was the most pro-abortion governor in Alaska history, even vetoing a bill to ban the horrific partial-birth abortion procedure.

In contrast to the highly ideological profile of Judge Christen that emerges from these data, our research could not identify a single political contribution made by Judge Smith to any candidate or cause, at any time.  We do not contend that this lack of data about Judge Smith means that he would have ruled justly on any of the raging social policy questions of our day.  It does suggest, however, that Judge Smith might have been more disposed to look at such cases with an open mind rather than taking a rigidly ideological approach.

We recognize that, if Governor Palin had appointed Judge Smith, this decision too would have invited criticism, in part because of Smith’s affiliation with the environmentalist group, Trustees for Alaska.  Alaska is heavily dependent on its natural resources for jobs and government revenue, and Trustees for Alaska has a long record of obstructing resource development projects.  These issues are beyond the scope of the Alaska Family Council’s policy agenda, but we do acknowledge how important these concerns are for the state, and by extension, for Alaska’s governor.

In conclusion, we believe it is useful to recall that in 1981, former President Ronald Reagan was urged by many pro-life advocates not to nominate Sandra Day O’Connor to the U.S. Supreme Court.  O’Connor had a record in the Arizona Legislature of supporting abortion, and this was seen by many pro-life critics as evidence that she would probably vote against any move to overturn the Roe v. Wade decision.  In the end, President Reagan ignored pro-life objections, and proceeded to nominate O’Connor.

History would show that Reagan’s pro-life critics were correct: O’Connor voted to keep Roe as the law of the land, a huge disappointment to an important part of the coalition that helped elect the President.  However, history also showed that President Reagan went on to accomplish many substantial pro-life victories during his eight years in office, such as the adoption of the “Mexico City Policy” which prohibited U.S. funding of international organizations that perform or promote abortion (President Obama repealed this policy in the first week of his Administration).  The lesson here is that President Reagan did not abandon his pro-life supporters, nor did they abandon him.

We recognize that reasonable people, even those who share the same values, can sometimes find themselves in profound disagreement.  We respectfully disagree with how Governor Palin approached this vacancy on the Supreme Court.  We look forward to working with the Governor in the future on the many issues we each care deeply about, concerning the sanctity of all life, the institution of marriage, and the protection of family values.

Furthermore, we sincerely hope this episode will lead to a long-overdue discussion in Alaska about the way our judges are selected, and a renewed emphasis on promoting public accountability in the judiciary.

The most important words in the Alaska Constitution are those contained in Article I, Section 2 – a section that is simply and elegantly entitled, “Source of Government”:

“All political power is inherent in the people.  All government originates with the people, is founded upon their will only, and is instituted solely for the good of the people as a whole.”

Today in Alaska, the court system is filled with activist judges and justices who, rather than being appropriately humbled and constrained by the words cited above, instead dismiss it as meaningless rhetoric.  They do not see the constitution as a document that is owned by the people of Alaska, and which is to be strictly interpreted based on the intent of those who authored it and the voters who approved it.

Rather, they see the constitution as a malleable body of words that can be manipulated and warped so as to impose whatever ideological vision of reality is considered trendy at any given moment.  Only through this mindset can one find a “right to abortion” in the constitution, or a “right to marital benefits for homosexual couples.”  There is not a shred of evidence that the authors of the state constitution, or the voters who approved recent amendments, had any intention of requiring these things, just as it is ludicrous to assert that the authors of the state constitution meant to undermine parental rights.  The court system has become a playground for radical activists to advance a political agenda that they have never been able to successfully advance among the public, or among the people’s elected representatives in the Legislative and Executive branches.

There are clear consequences when judges circumvent the democratic process and impose a political agenda that is completely unsupported by any provision of constitutional law.  It not only undermines the credibility of the judiciary, but it is a direct threat to the very foundations of self-government.  Voters may eventually conclude that it makes little difference who is elected to the Legislature when the true power brokers are unelected lawyers in black robes.

The Alaska Family Council seeks to work with Governor Palin, concerned legislators, and other members of the public who agree that reform of the judicial system is indispensable if we are to preserve our form of constitutional self-government.
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